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to Mr. Cannon that the teachers were uneasy because Mr. Cannon 

~s continuously 

~ended that the 

taking notes in the hall. Mr. Cannon re-

notes ~ere to help him jog his memory and 

that anything that he had written down was available for the 

teachers to see at any time. Ms. Schmidt also related that 

the teachers all felt that no one knew when the ax was going 

to fall and that a number of the teachers felt threatened by 

being called in for one-on-one meetings. During the meeting 

between Mr. Cannon and Ms. Schmidt, Ms. Schmidt does not recall 

that Mr. Cannon was responsive to any of the concerns that she 

expressed. At the conclusion of the meeting, Mr. Cannon in-

formed Ms. Schmidt that he wanted to discuss his concerns with 

her next Monday evening at 3:30 p.m. in the office. (T-2330) 

387) That later in the day, Mr. Cannon came by the door to 

Ms. Schmidt•s room and informed her that he would have to 

change his appointment with her from Monday evening to Tuesday 

evening since he was going to be out of town on Monday. (T-2330) 

388) That Jeanette Schmidt then had a meeting with Mr. Cannon 

on November 1, 1983. The first order of business during their 

meeting was Mr. Cannon giving copies of the notes that he had 

made during his visits to Ms. Schmidt's class on October 10, 

1983. The meeting then tu~ned to the Seven Point Improvement 

Plan. Mr. Cannon read off each of the seven points individually 

at the same time giving Ms. Schmidt a history of the problem. 

Ms. Schmidt attempted to explain what had happened in each oc-

Currence related to her by Mr. Cannon involving the Seven Point 

Improvement Plan. Ms. Schmidt then asked Mr. Cannon if she could 

have copies of his notes. Mr. Cannon then replied to Ms. 

Schmidt that he would give her a copy of the Seven Point Im-

provement Plan and asked her to sign and date the plan. Further, 

he specified that her signature would only indicate that she 

had been exposed to the plan. Ms. Schmidt then asked to look 

at the handbook or something and Mr. Cannon asked JoAnn Moran 

to provide Ms. Schmidt with the handbook. Ms. Schmidt asked 
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Mr. Cannon if, in fact, the Seven Point Improvement Plan was 

an evaluation, to which he replied 

4lltact, an evaluation; that it was a 

that the plan was not, in 

Seven Point Improvement Plan. 

Ms. Schmidt advised Mr. Cannon that she would like to make a 

written rebuttal to the Seven Point Improvement Plan. Mr. 

Cannon advised Ms. Schmidt that he could not give her his notes 

because they were his own personal copy. Some discussion then 

occurred concerning an affidavit Ms. Schmidt had signed relating 

to an incident at Burlington. Subsequent to that discussion 

the meeting ended. (T-2344-2367) 

389) That Ms. Schmidt does not recall any time prior to 

November 1, 1983, when Mr. Cannon visited with her about her 

placing calls to KNEA or inviting guest speakers to her class-

room. ( T-2369) 

390) That Ms. Schmidt's first understanding that the Seven 

Point Improvement Plan was somE! type of "evaluation'' was gained 

through a letter to her from Mr. Cannon dated November 23, 1983. 

In that letter, Mr. Cannon states in the second paragraph, 

•• As stated by Mr. Lopes, your representative, the grievance 

centers around whether I intend to withdraw the 'Seven Point 

Improvement Plan' as part of your evaluation. • Another 

sentence stated, " .•. The Seven Point Improvement Plan will 

remain as part of your evaluation for the 1983-84 school year 

(T-2381, Complainant's Exhibit #14} 

391) That Ms. Jeanette Schmidt presented herself for a meet-

ing with Mr. Cannon on November 30 1 1983. Ms. Schmidt had asked 

Sharon Carnes to attend the meeting with her as her witness. 

Mr. Cannon informed Ms. Schmidt that the meeting was a personnel 

matter between Ms. Schmidt and Mr. Cannon, and that witnesses 

could not be allowed. Further, Mr. Cannon informed Ms. Schmidt 

that he was giving her a direct order by asking her to meet with 

him without a witness. Mr. Cannon then informed Ms. Schmidt that 

the meeting was over. (T-2384 1 2385) 

• 
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392) That on December 2, 1983, at approximately 12:10 p.m., 

~· Cannon delivered a letter to Ms. Schmidt indicating that he 

was charging her with insubordination. Also, on December 2, 1983, 

Ms. Schmidt received a letter from Mr. Heiman. The letter from 

Mr. Heiman was received after school and ended for the day. 

(T-2387, Joint Exhibit #66) 

393) That Jeanette Schmidt had another meeting with Mr. 

Cannon to discuss the Seven Point Improvement Plan on December 

21, 1983. This meeting was also recorded by Ms. Schmidt. Ms. 

Schmidt did not take a witness with her to this meeting. 

(T-2397) 

394) That at the outset of the meeting between Ms. Schmidt 

and Mr. Cannon referenced in the previous Finding, Mr. Cannon 

informed Ms. Schmidt that if she wanted a witness to the meeting 

she could have one, but they would have to sign a form that he 

would provide to them. (T-2398) 

395) That Ms. Schmidt testified that during the approximately 

seventeen (17) minutes that she was allegedly absent from her 

classroom on November 17, 1983, Ms. Joni Sobieski was, in fact, 

in her classroom supervising the students that were in the room 

at that time. {T-2403} 

396) That Ms. Jeanette Schmidt does not view her transfer 

to Hartford as a desirable transfer. Ms. Schmidt prefers to 

teach social science and will be teaching English during the 

coming school year. Additionally, her transfer to Hartford 

High School will cause her to incur e~tra mileage in driving to 

and from work. (T-2430) 

397) That the officers of Southern Lyon County Teachers 

Association for the 1983-84 school year were Jeanette Schmidt, 

president, Kathy O'Mara, second vice-president, Janice Davis, 

secretary, and Gloria Rifenbark served as treasurer. (T-2490) 

398) That Ms. Schmidt recalls that Mr. Cannon made a state-

rnent at the faculty meeting on October 10, 1983 concerning early 

morning faculty meetings. She recalls the substance of that 

~• 
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statement to be something along the lines of '' ... If you have 

a problem with your 

4lltause sometimes you 

family, then you better take care of it be-

have to make a choice whether it's going 

to be your job or your family .• (T-2505) 

399) That during the November 1, 1983 meeting between Mr. 

Cannon and Ms. Schmidt, Mr. Cannon gave Jeanette a copy of notes 

that he had taken during his classroom visitations. (T-2525) 

400) That Ms. Patricia Baker is an attorney for the Kansas 

Association of School Boards. She resides and offices in Topeka, 

Kansas. (T-2545) 

401) That Ms. Baker had a telephone conversation with Mr. 

Heiman, the Superintendent of Schools, on approximately October 

14, 1983. Ms. Baker subsequently attended two school board meet-

ings, one in November, l983r and one in December, 1983. (T-2548~ 

2550) 

402) That Ms. Baker's advise to the Board, during the period 

of time mid-October until mid-November, was to either work the 

problem out internally in an informal manner or to ucge the 

teachers to utilize the grievance procedure, a more formal pro-

cedure. Ms. Baker further advised the Board that they did have 

a legal right to request that any grievance be specific at the 

time, place and people involved with the problem. (T-2549-

2554) 

403) That Ms. Diane Hull of the KNEA met with Ms. Baker on 

December 15, 1983 in Ms. Baker's office. (T-2556) 

404) That the meeting between Ms. Baker and Ms. Hull lasted 

approximately three hours and was a very far ranging discussion 

in general of the situation at Olpe. During this meeting, Ms. 

Baker advised Ms. Hull that she would recommend to the Olpe Board 

that the time for filing grievance would be extended. Further, 

Ms. Baker assured Ms. Hull that to her knowledge, none of the 

Board members or the administrators had talked about firing any 

of the teachers involved with the situation. (T-2558, 2562) 

-• 
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405) That Ms. Baker discussed ·with the Board their legal 

options 

411lssion 

in "resolving the problems at Olpe" during an executive 

in the November or December Board meeting. Ms. Baker 

adviced the Board members that their alternatives were to transfer 

teachers, to terminate teachers and other possibilities. Ms. 

Baker's advise to the Board was to retain the status quo in 

an attempt to resolve whatever problems might exist in the Olpe 

High School in an informal administrative manner. (T-2610, 

2613) 

406) That Ms. Baker had a meeting with Mr. Heiman and Mr. 

Cannon in her office on November 10, 1983. During that meeting, 

the article reported in the newspaper in a section called "The 

Wail" was discussed. Ms. Baker advised Mr. Heiman and Mr. Cannon 

not to respond in the newspaper, but rather to write a letter 

to the individuals who had signed ''The Wail" asking what teachers' 

jobs were in jeopardy, who had threatened the teachers and what 

the problems were that the individuals were alluding to in their 

letter. (T-2618, 2621) 

407) That Ms. Baker believed that the earlier correspondence 

with Ms. Schmidt was an attempt to determine whether or not her 

grievance was aimed at Mr. Cannon's right to issue a Seven Point 

Improvement Plan or whether Ms. Schmidt was grieving the content 

or substance of the Seven point Improvement Plan. (T-2651) 

408) That Ms. Baker advised Mr. Cannon and Mr. Heiman that 

Mr. Cannon had a right to meet with Jeanette SchmiCt on a one-on-

one basis concerning the improvement plan and her progress under 

the plan. Further, she advised these gentlemen that insofar as 

the grievance surrounding the plan, Ms. Schmidt had a right to 

have a witness present. (T-2652) 

409) That Ms. Schmidt filed her grievance concerning the 

presentation of the Seven Point Improvement Plan, raising the 

question with regard to the purpose for the plan. That is, 

whether or not the seven point Improvement Plan was, in fact, 

an evaluation. (T-2688) 
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410) That Ms. Jeanette Schmidt considered her meeting on 

November 22, 1983 

411tf the grievance 

with Mr. Cannon to constitute the second step 

procedure within the negotiative contract. 

(T-2689) 

411) That Ms. Schmidt tape recorded the November 1, 1983 

meeting, the November 30, 1983 meeting and the December 20, 1983 

meeting. (T-2691) 

412) That Ms. Jeanette Schmidt considered her letter (Com-

plainant's Exhibit #20) to constitute a formal filing of a 

grievance. This letter stated that she was planning to meet 

with Mr. Cannon on November 22, 1983 at 4:00 p.m. to discuss 

the contact sheet. Further, the letter stated that she would 

regard this meeting as the formal grievance level. (T-2702) 

413) That Mr. Keith Durall was the author of the letter to 

the editor in "The Wail'' section of the Emporia Gazette. 

(T-2704) 

414) That Ms. Jeanette Schmidt and the other nine teachers 

attended a meeting with Representative Anita Niles in Topeka, 

Kansas. (T-2756) 

415) That Mr. Jesse Nelson is an employee of u.s.D. 252 and 

has been so employed for the past six years. Mr. Nelson is em-

played as a teacher/coach, driver's ed teacher and elementary 

school physical education teacher. (T-2801) 

416) That Mr. Nelson went to Mr. Cannon and asked if it would 

be okay for him to attend the seven o'clock meeting as well as 

the eight 0 1 C1ock meeting with the Board on January 18, 1984. 

Mr. Heiman subsequently called Mr. Nelson and explained that it 

would be alright for Mr. Nelson to attend the seven o'clock and 

the eight o'clock meeting. (T-2825, 2834) 

417) That Ms. Ruth Welborn was employed by school district 

252 during the 1983-84 school year as a fifth and sixth grade 

teacher at Harmony Hill. (T-2869) 
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418) That both Mr. Jesse Nelson and Ms. Ruth Welborn recall 

~iscussions by Mr. Cannon in either in-service or faculty meet­

._.,ngs concerning class supervision. These in-service meetings or 

faculty meetings in which the subjects were discussed were early 

in the school year. (T-2804, 2875) 

419) That Ms. Welborn was reassigned for the 1984-85 school 

year to teach third and fourth grade as opposed to the fifth and 

sixth grade classes during the current school year. Ms. Welborn 

did not request this reassignment, nor is she pleased with the 

reassignment. (T-2888) 

420) That Ms. Ruth Welborn is employed by school district 

252. During the 1983-84 school year, Ms. Welborn was employed 

to teach fifth and sixth grade at Harmony Hill. (T-2869) 

421) That Ms. Welborn has been reassigned for the school 

year 1984-85. She has been assigned to teach the third and 

fourth grade at Harmony Hill. (T-2890) 

422) That Ms. Welborn testified that she would have been 

much more comfortable and would rather have stayea as the fifth 

and sixth grade teacher. (T-2890) 

423) That Marsha Miller was employed during the 1983-84 

school year by the Flint Hills Special Education District, U.S.D. 

253. However, Ms. Miller performs work for u.s.D. 252 and 386 

as well as the other district. (T-2909) 

424) That Ms. Miller recalls staff meetings conducted in 

the early part of September or October during which Mr. Cannon 

went over the attendance policy, discussed professionalism, 

procedures for visitors to check in and out of the office and 

other matters. (T-2915) 

425) That Marsha Miller is a member of KNEA. (T-2915) 

426) That Beth Schmidt is currently employed by u.S.D. 252 

and has been so employed for the past eleven (11) years. Ms. 

Schmidt is em~loyed to teach Spanish, French and English. During 

the 1983-84 school year, Ms. Schmidt taught at the Olpe High 

School. (T-2964, 2965) 

• 
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427) That Ms. Beth Schmidt has been reassigned for the 

•

1984-85 school year. That reassignment consists of having a 

ifferent English class. {T-2986) 

428) That Ms. Beth Schmidt does not recall any time during 

the 1983-84 school year when Mr. Cannon asked her who the in-

stigator of any problem at Olpe High might be. Ms. Schmidt does 

recall approaching Mr. Cannon to ask him what was going on or 

if there was a problem. (T-2988) 

429) That Mr. Bill Cowan is currently employed as a teacher/ 

coach at Olpe High Schoool. Mr. Cowan is currently serving 

as the head teacher at Olpe High School and has been so em-

played for the last three or four years. (T-3149) 

430) That Mr. Cowan, in his capacity as head teacher, is 

responsible for keeping the official school calendar. The 

procedure for setting or changing dates on the school calendar 

was specified in a memo that Mr. Cowan provided to all teachers 

at an earlier date. That procedure consists of the teacher 

first contacting Mr. Cowan to determine what dates are available 

and once those dates are obtained, the teacher is then responsible 

for going to Mr. Cannon for his approval or rejection. If, in 

fact, Mr. Cannon approves a particular date, he then notified 

Mr. Cowan of that approval and Mr. Cowan then puts that function 

on that particular date on the official school calendar. 

(T-3151) 

431) That Mr. Cowan's teaching duties will remain the same 

for 1984-85 as they were for 1983-84. However, Mr. Cowan's 

coaching duties or extracurricular duties have changed for 

the coming school year. (T-3175) 

-•---
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CONCLUSIONS OF LAW/DISCUSSION/ORDER 

• It appears that all allegations made by Complainant in this 

case may be separated into two basic groups. There are two docu-

ments to which the hearing examiner refers in grouping the charges. 

First, the examiner utilizes the April 2, 1984 memo under the 

signature of PaulK. Dickhoff, Jr., which was prepared after a 

pre-hearing conference between the parties. Secondly, the hear-

ing examiner utilized the May 25, 1984 Motion to Amend Complaint 

filed by Richard D. Anderson on behalf of Complainant. This 

Motion to Amend was granted by the examiner. 

The allegations may be separated as follows: 

A) Allegations concerning the treatment of Jeanette Schmidt. 

Count 3 - Ap~il Issue Memo 

That the president of the local association was subjected 
to a special evaluation procedure (contact sheet) which 
spoke to her involvement in protected activities in viola­
tion of K.S.A. 72-5430 (b) (1), (2), (3), and (4). 

Count 5 - April Issue Memo 

That the accusation of conducting NEA-K-NEA business dur­
ing school hours tended to discourage Jeanette Schmidt's 
involvement, under threat o£ discipline, in association 
business in violation of K.S.A. 72-5430 (b) (1), (2)

1 
(3), 

and ( 4). 

Count 4 - April Issue Memo 

That the assumption of the school building principal in 
considering 2 (two) separate grievances as one "singled 
out'' Jeanette Schmidt in violation of K.S.A. 72-5430 (b) 
(l), (2), (3), and (4). 

Count 6 - April Issue Memo 

That the presence and involvement of an outside "observer" 
in the November 22, 1983 level one grievance hearing of 
Jeanette Schmidt tended to discourage her participation 
in protected activities in violation of K.S.A. 72-5430 (b) 
(1), (2), (3), and (4). 

Count 2 - Motion to Amend 

On or about November 30, 1983 and December 6, 1983, Re­
spondent, by and through its agents, willfully interfered 
with, restrained and coerced professional employees, and 
denied the Southern Lyon County Teachers Association (SLCTA) 
rights accompanying formal recognition granted in K.S.A. 72-
5415, thereby violating K.S.A. 72-5430 (b) (1), (2), and (6) 
by denying Jeanette Schmidt a witness during meetings with 
administrators which she reasonably believed could result 
in discipline. 

-•~-~ 
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B) Allegations concerning the treatment of ten (10) teach-

including Jeanette Schmidt. 

Count 1 - April Issue Memo 

That the denial of informal discussions with superinten­
dent in accordance with Board policy constitutes a pro­
hibited practice .as outlined in K.S.A. 72-5430 (b) (1), 
(2), (3), and (4). 

Count 2 - April Issue Memo 

That a level 1 grievance meeting was held but the princi­
pal denied or refused to meet with the teachers in viola­
tion of K.S.A. 72-5430 (b) (1), (2), (3), (4), and (5). 

Count 3 - Motion to Amend 

On or about March 28, 1984, at an executive Board Meeting 
attended by teachers, Respondent and its agents willfully 
interfered with, restrained and coerced professional em­
ployees in the exercise of rights granted in K.s.A. 72-
54141 dominated and interfered with the existence and ad­
ministration of the professional employees' organization 
(SLCTA), and denied the professional employees rights 
accompanying formal recognition granted in K.S.A. 72-5415, 
by disparaging the SLCTA and discouraging participation 
in SLCTA matters in violation of K.S.A. 72-5430 (b) (1), 
(2), and (6). 

Count 1 - Motion to Amend 

On or about April 16-17, 1984, Respondent willfully inter­
fered with, restrained and coerced professional employees 
by unlawfully transferring and/or reassigning such em­
ployees in reprisal for such employees exercising rights 
granted by K.S.A. 72-5414 in violation of K.S.A. 72-5430 
(b) (1) and (3). 

The examiner shall address each allegation in the above 

order to determine the validity of the charge and shall issue 

his ruling concerning violations of K.S.A. 72-5430 (b). 

Count 3 of the April issue memo states: 

"That the president of the local association was 
subjected to a special evaluation procedure (con­
tact sheet) which spoke to her involvement in pro­
tected activities in violation of K.S.A. 72-5430 
(b) (1), (2), (3), and (4)." 

The special evaluation referred to in this allegation is the 7 

point improvement plan given to Jeanette Schmidt during the 

October 1, 1983 meeting between Mr. Cannon and Ms. Schmidt. 

Count 5 of the April issue memo states: 

"That the accusation of conducting NEA-K-NEA 
business during school hours tended to discour­
age Jeanette Schmidt's involvement, under threat 
of discipline, in association business in viola­
tion of K.S.A. 72-5430 (b) (1), (2), (3), and 
( 4) •• 

-•---
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The examiner is unable to separate these two counts inasmuch 

•

as both refer to the 7 point improvement plan. It appears that 

omplainant is arguing that the issuance of the 7 point plan was 

prompted by Ms. Schmidt's union activities of past years and by 

her contact with the NEA during the current school year. It is 

not clear whether Complainant is arguing that the issuance of 

the 7 point plan in and of itself constitute a violation of the 

law or whether the reference to NEA phone calls within the plan 

constitutes the violation. Therefore, the examiner shall first 

explore the possibility that some type of plot existed which 

stemed from previous years. He shall then look to the issuance 

of a "special evaluation" as reprisal for union activities and 

last of all view that portion of the 7 point plan that speaks 

to union activities. 

Complainant points to numerous occurrences to show that 

Mr. Cannon and Mr. Heiman both had knowledge of Ms. Schmidt 1 s po-

sition within the Southern Lyon County Teachers Association and 

that some type of "plan" existed to punish her for that position 

and/or her efforts to obtain advice from KNEA on behalf of other 

teachers. Complainant points to testimony given by Ms. Eileen 

Lohmeyer, a former teacher at Olpe High School, and Mr. Banz, former 

principal at Hartford High School, to show the mind set of Mr. 

Cannan and Mr. Heiman. Ms. Lohmeyer testified that Mr. Cannon 

initiated a meeting with her at his home to discuss a teaching 

position in which Ms. Lohmeyer was interested. The meeting 

occurred sometime in June or July prior to the commencement of 

school. During this meeting the discussion turned to Olpe High 

School where Mr. Cannon was to serve as principal for the follow-

ing school year. Ms. Lohmeyer recalls a discussion of most of 

the teachers at Olpe either by name or by subject taught. Fur-

ther 1 she recalls that Mr. Cannon specifically mentioned Ms. 

Schmidt 1 s name and that he made a statement that Ms. Schmidt 

might cause him some trouble. Mr. Cannon recalls Ms. Lohmeyer 

mentioning a problem between Ms. Schmidt and Ms. Heins. Fur-
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ther, Mr. Cannon testified that he was unaware as to whether 

Mr. Lohmeyer was referring to Ms. Beth Schmidt or Ms. Jeanette 

~chmidt. 
The examiner finds the testimony, to this point, of both 

Ms. Lohmeyer and Mr. Cannon to be creditable and therefore must 

look to the job interviews of Mr. Cannon by the Board to deter-

mine whether Mr. Cannon had any knowledge of Ms. Jeanette Schmidt's 

position or her propensity to ''cause trouble". 

The testimony of M~. Cannon, Mr. Heiman and various Board 

members state that individual teachers were not discussed when 

Mr. Cannon interviewed for the position of principal at Olpe 

High. While it would not be uncommon for a new supervisor to 

be told of potential ''problem employees'' or personality conflicts 

between employees by the supervisors' superiors, the examiner 

finds no evidence to indicate that such conversation occurred. 

It logically follows that Mr. Cannon's recollection of the visit 

with Ms. Lohmeyer is most believable in light of testimony given 

by Board members relating to discussions of individual teachers. 

That is, Mr. Cannon could only have known of potential "trouble 

makers" by his visit with Mr. Heiman or Board members. There-

fore, little weight can be given to Ms. Lohmeyer's testimony as 

contradicted by Mr. Cannon. 

Mr. Banz testified that Mr. Heiman made statements on two 

occasions concerning Ms. Schmidt. One statement related to Ms. 

Schmidt's action outside the classroom. It is interesting to 

note that the jest of this statement was repeated quite often by 

Mr. Heiman during the hearing. No specific interpretation was 

given to this statement but such a statement could relate to Ms. 

Schmidt's actions on behalf of the Association. Conversely the 

statement could relate to numerous other activities in which Ms. 

Schmidt was involved. A statement made to a member of the man-

agement team does not appear in and of itself unusual when a 

supervisor questions the abilities of an employee~ Mr. Banz 

• 
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further testified that Mr. Heiman was displeased with Ms. Schmidt 

~r.having utilized 

~r~ng negotiations 

figures which conflicted with his figures 

in a previous year. Testimony indicates 

that a conflict in computations did occur during negotiations. 

Again, it is not unreasonable or even unusual for one party to 

the negotiations process to express displeasure with the other 

party over computations or even demeanor at the bargaining table. 

Nothing in the record suggests that Mr. Heiman or any member of 

the Board took any action prior to the 83-84 school year to 

discriminate against or discredit Ms. Schmidt for past Association 

activities. The examiner is unable, therefore, to believe that 

any 1'plot" existed to "get" Ms. Schmidt prior to the commence-

ment of the 83-84 school year. 

Complainant points to point 4 of the seven point improve-

ment plan, Ms. Schmidt's telephone contact with the KNEA 1 as one 

piece in a pattern of discrimination by Mr. Cannon against Jeanette 

Schmidt. 

Joint Exhibit #1 at Article 6 states: 

"Duly authorized representatives of the Associa­
tion shall be permitted to transact official As­
sociation business on school property only be­
fore classes begin in the morning, and after 
classes end in the afternoon. The Association 
may have the right to use school buildings for 
meetings after obtaining prior approval of the 
administration. No charge shall be made for use 
of school rooms other than actual costs that are 
in addition to the normal operation of the school." 

A great deal of testimony in the record relates to the time 

of day that the telephone calls to and from KNEA took place. 

Joint Exhibits #2 and #3 clearly indicate the time and length 

of the telephone calls. Questions were raised relative to Ms. 

Schmidt's ''in class" status when the calls were made and received. 

Further, testimony was given concerning a definition of ''Associa-

tion Business". The hearing examiner recognized the rather loose 

language utilized in Article 6 of the negotiated agreement but 

he must point to Article 21 of that agreement as the proper forum 

for resolving disputes concerning interpretations of contract 

language. 

-• 
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Further, the examiner takes note of K.S.A. 72-5413 (1), 

a manOatorily 

•

wherein disciplinary procedure is defined to be 

egotiable subject. If one chooses to view the ~7 point improve-

ment plan" to be a disciplinary Oocument one would expect the 

aggrieved party to file a grievance concerning the time of the 

telephone calls and whether the calls constituted doing "Associa-

tion business". The examiner would expect an employer to convey 

some oral or written statement of dissatisfaction to an employee 

if the employer believed the employee was violating the negoti-

ated agreement. Certainly, Mr. Cannon believed that a violation 

took place. Testimony was given to the effect that Ms. Schmidt 

and others had previously transacted "Association business" dur-

ing school hours without reprimand. Ho~ever, these other cases 

were carried out under the supervision of a principal other than 

Mr. Cannon. He, as a first line supervisor, was given the dis-

cretion to interpret the negotiated agreement and the facts 

indicate that not only did he interpret the agreement but that 

he placed Ms. Schmidt on notice that he believed she had via-

lated the agreement. Therefore, at least point 4 of the ''7 point 

improvement plan" was issued well within the employers rights. 

It would appear that all points within the ~7 point improve-

ment plan 11
, are points which an employer might choose to call 

to the attention of an employee. Here again the examiner notes 

the absence of an article on discipline within the negotiated 

agreement. It is logical to assume that any teacher receiving 

a contact sheet or improvement plan could file a grievance com-

plaining of the contents. 

Complainant states that Ms. Schmidt was subjected to a 

"special evaluation'' which spoke to her involvement in protect-

ed activities. First of all the examiner notes that a great 

deal of time was spent on the record concerning the question 

of whether the 7 point improvement plan constituted a ~formal~ 

evaluation, an ninformal'' evaluation or something else altogeth-

er. The examiner submits that it is totally immaterial into 

• 
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which category one might choose to place the plan, insofar as 

a prohibited practice charge is concerned. Regardless of what 

~ne might choose to call the plan, such allegations as were con­

tained within the plan might violate the law if they were un-

merited and it could be shown that the plan was prompted by 

union activities. In this case the record reflects that a rna-

jority of the allegations, however poorly written, were merit-

ed. That is, Ms. Schmidt did leave her classes unattended, she 

did fail to follow proced0res in bringing in guest speakers, 

she did not follow established procedures in changing school 

dates, she did not follow her lesson plans and she did use some 

questionable language in front of students. Complainant did 

not deny that the above listed incidents occurred. Rather they 

argued that Ms. Schmidt was singled out and watched more closely 

than other teachers because of her position in, and contact with 

the NEA. 

The record reflects that contact sheets, similar to Ms. 

Schmidt•s, were prepared and filed on other employees. Further, 

the record reflects that other teachers were cautioned about 

breaking the rules. The examiner cannot view Ms. Schmidt•s 7 

point improvement plan in any different light than that of a 

supervisor telling any employee that they are deficient in cer-

tain areas and improvement is needed~ Although the method of 

presentation of the plan to Ms. Schmidt differed from that of 

other employees, the net result was the same. All were placed 

on notice that improvement was expected and in Ms. Schmidt 1 s case 

the record reflects that improvement occurred. 

Secondly, Complainant seems to argue that the seven point 

improvement plan was placed in Ms. Schmidt 1 s file in violation of 

the negotiated agreement. The examiner sumbits that this ques-

tion should properly be answered via the contract grievance 

procedure. The types of issues within the plan and the merits 

thereof are totally irrelevant to the question concerning con-

tract violation of the evaluation article. 

The examiner has found that the "7 point improvement plan'' 

was issued within the employers prerogative and it was not prompt-

-·'-----
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ed by Ms. Schmidt's union activities. Therefore 1 the examiner 

~st dismiss count's 3 and 5 of the April issue memo. 

~ The next allegation to be addressed is "count" 4 of the 

April issue memo which states: 

"That the assumption of the school building 
principal in considering 2 (two) separate 
grievances as one 'singled out' Jeanette 
Schmidt in violation of K.S.A. 72-5430 (b) 
(1), (2), (3), and (4)." 

The examiner fails to fully understand the allegations of 

count 4 inasmuch as Ms. Schmidt signed the "ten teacher griev-

ance" and was in fact the President of southern Lyon County 

Teachers Association. Complainant's Exhibit #42 shows that not 

only did Ms. Schmidt sign the grievance but that her signature 

appears as the first signature on the petition. Mr. Cannon knew 1 

at least by November 81 1983/ that Ms. Schmidt was the President 

of the Association. It seems to follow that any contact con-

cerning the ten teacher grievance would be directed to Ms. 

Schmidt. Certainly/ the grievance itself does not state that 

future correspondence should be directed to someone other than 

Ms. Schmidt. However1 the record indicates that at the time 

Mr. Cannon wrote the November l81 1983 letter (Complainant's 

Exhibit #41} only one grievance existed. At least the November 

7 1 1983 memo from Jeanette Schmidt to Mr. Cannon was not intended 

by Ms. Schmidt to constitute a grievance. This thought was com-

municated to Mr. Cannon in Ms. Schmidt's letter of November 19/ 

1983 (Complainant's Exhibit #20). It appears therefore that Mr. 

Cannon did assume that the "ten teacher grievance'' concerned Ms. 

Schmidt's receipt of the ''7 point improvement plan". While 

such an assumption does not appear the most logical at least it 

is not totally unreasonable due to the vagueness of Complain-

ant's Exhibit #42 and provisions of the grievance procedure. 

Article 21 Paragraph 9 of subsection D (Supplemental Condi-

tions) states: 

• 
"The filing of a grievance at all levels shall 
be in writing and shall be explicit as to the 
nature of the complaint. The description of 
the grievance shall state in the allegation 
the time, date, place, event or act and the 
names and addresses of witnesses." 
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• 
The "Ten Teacher Grievance'' states: 

''The undersigned teachers, in compliance with 
our negotiated agreement, and the outlined 
qrievance procedure, ask that you meet with us 
in a formal conference to discuss problems 
that the faculty members have in dealing with 
changes in administration policies brought on 
by your administration. 

Please arrange this meeting within the next 
10 days as provided for in Article 31 of the 
negotiated agreement.'' 

The examiner next turns to Article 21 of the negotiated agree-

ment which states in part 1 ''Any grievance shall, first of all, 

present his/her grievance to the building principal in private 

informal conference(s).~ The procedure further states; "If the 

grievant is not satisfied with the outcome of the initial con-

ference(s), the grievant shall request, in writing a formal con-

ference with the building principal." It appears that the ten 

teachers complied with the provision for presenting the grievance 

in writing without meeting informally with the building princi-

pal. Further, it appears that Mr. Cannon simply assumed that 

Ms. Schmidt had joined with nine other teachers to file a griev-

ance over her improvement plan and other matters. 

Ms. Schmidt makes it abundantly clear in her November 19, 

1983 letter to Cannon that the ''ten teacher grievance" is a sep-

arate matter from her "contact sheet" and that she desires to 

be viewed as an individual teacher rather than the president of 

Southern Lyon County Teachers Association. The examiner finds 

no violation of Ms. Schmidt's rights by Mr. Cannon's "assumption~ 

that the "ten teacher grievance" was a part of any problem Ms. 

Schmidt might have with her improvement plan. 

The examiner rules that count 4 of the April issue memo is 

without merit and is hereby dismissed. 

• 

Count 6 of the April issue memo states: 

"That the presence and involvement of an out­
side 'observer' in the November 22, 1983 level 
one grievance hearing of Jeanette Schmidt tend­
ed to discourage her participation in protect­
ed activities in violation of K.S.A. 72-5430 (b) 
(1), (2), (3), and (4)." 
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It appears to the examiner that Complainant, in making this 

•

legation, has confused the prohibited practice section of the 

ofessional Negotiations Act with a violation of the provisions 

of a contracted grievance procedure. certainly, K.S.A. 72-5430 

(b) (4) protects an employee from discharge or discrimination 

because such an employee has filed a complaint under the Act. 

Since the grievance procedure was negotiated under the provi-

sions of the Act, any discharge or act of discrimination against 

an employee for filing a grievance ~auld constitute a prohibited 

practice. However, the simple presence of an uobserver" during 

a grievance hearing does not constitute discrimination as con-

templated by K.S.A. 72-5430 (b) (4). 
of 

If, in fact, the presence 

an observer violated the negotiated agreement, the observer was 

someone with an influence over the employee and it could be 

sho~n that the purpose of the observer was to intimidate the 

employee, a pronibited practice would occur. That is, such actions 

would certainly discourage employees from filing grievances, 

a protected activity. In this case the negotiated agreement 

appears to be silent with regard to the number or types of in-

dividuals who might be present on behalf of the employer at the 

formal conference with the building principal. Certainly, the 

informal conference or first step is private, however, subsequent 

steps are not specifically designed to be attended only by the 

principal or the superintendent. 

Mr. Funk attended the grievance hearing with Mr. Cannon, the 

building principal, as an advisor to Mr. Cannon. Mr. Funk haO no 

control over Ms. Schmidt's destiny and the record is void of 

any evidence or testimony to show that Mr. Funk's presence was 

intended or did intimidate Ms. Schmidt. Therefore, the examioer 

must dismiss count 6. 

The examiner will next address count 2 of the May 25 Motion 

to Amend . That count states: 

• 
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• 
"On or about November 30, 1983 and December 6, 
1983, Respondent, by and through its agents, 
willfully interfered with, restrained and co­
erced professional employees, and denied the 
Southern Lyon County Teachers Association 
{SLCTA) rights accompanying formal recogni­
tion granted in K.S.A. 72-5415, thereby vio­
lating K.S.A. 72-5430 (b) (1), (2) and (6) by 
denying Jeanette Schmidt a witness during meet­
ings with administrators which she reasonably 
believed could result in discipline." 

The allegations that the denial of Ms. Schmidt, a witness at the 

November 30 and December 6 meetings, are substantiated by evidence 

and testimony on the record. Further, the record reflects that 

neither the November 30 nor the December 6 meetings were sched-

uled pursuant to the negotiated grievance procedure. Complain-

ant's Exhibit #4 clearly indicates that Ms. Schmidt's grievance 

was denied by Mr. Cannon on November 23, 1983. Further, Ms. 

Schmidt acknowledges that her level "a" grievance was rejected 

in her memo to Mr. Cannon dated December 12, 1983 (Complainant's 

Exhibit #19). Mr. Heiman scheduled the December 6 meeting with 

Ms. Schmidt by way of a letter dated December 2, 1983 (Complain-

ant's Exhibit #13), for the purpose of discussing an "insubordi-

nate act". Ms. Schmidt did not file a grievance at Mr. Heiman's 

level until her letter of December 12, 1983 was hand delivered 

to him. 

Simply looking at the purpose of the November 20, 1983 meet-

ing, to review Ms. Schmidt's improvement in the seven specified 

areas, one might reasonably believe that a disciplinary action 

might result from the meeting. Similarly the Heiman letter 

dated December 2, 1983 (Complainant's Exhibit #13), would cer-

tainly lead a reasonable person to believe that a disciplinary 

action might result from the December 6 meeting with Mr. Heiman. 

The record then reflects that Ms. Schmidt was accompanied to 

both meetings by a witness. Ms. Sharon Carnes accompanied Ms. 

Schmidt to the November 30 meeting and Ms. Diane Hull accompanied 

Ms. Schmidt to the December 6, 1983 meeting. On both occasions 

Ms. Schmidt was refused a witness to the meetings. The Novem-

ber 30 meeting did not take place and Mr. Heiman would not allow 

Ms. Hull to attend the December 6 meeting. On these occasions 

• 
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Mr. Cannon and Mr. Heiman stated that the purpose of the meet-

~gs was 

~ght to 

to discuss personnel matters thus Ms. Schmidt had no 

a ~itness. 

complainant argues that K.S.A. 72-5414 (K.S.A. 72-5430) 

guarantees an employee the right to have a witness present when 

the employee believes that discipline may result from a meeting. 

Additionally, Complainant argues that Respondent's failure to 

allow Ms. Schmidt a witness for the two meetings constituted a 

refusal to deal with the exclusive representative as provided 

by K.S.A. 72-5430 (b) (2) and (6). Complainant points to Nation-

al Labor Relations Board vs. J. Weingarten, Inc., 420 u.s. 251 

(1975), and certain state cases to supplement the above espoused 

theory. There are two basic principles which apply in Wein­

garten. They are: 1) The employee must reasonably believe 

discipline to be imminent, and 2) The employee must demand union 

representation. The facts in the instant case differ inasmuch 

as Ms. Schmidt requested a witness to the meetings rather than 

union representation at the meetings. Thus the instant case 

while similar in nature does not fall factually under the prin-

ciples of Weingarten. Even if the cases were factually similar 

the examiner must rule on the question based upon verbiage with-

in K.S.A. 72-5430 (b) (1), (2) and (6). 

• 

K.S.A. 72-5430 (b) (1) states: 

''(b) It shall be a prohibited practice for a 
board of education or its designated represen­
tative willfully to: 
(1) Interfere with, restrain or coerce pro­
fessional employees in the exercise of rights 
granted in K.S.A. 72-5414;fi 

K.S.A. 72-5414 then states: 

~Professional employees shall have the right 
to form, join or assist professional employees 1 

organizations, to participate in professional 
negotiation with boards of education through 
representatives of their own choosing for the 
purpose of establishing, maintaining, protect­
ing or improving terms and conditions of pro­
fessional service. Professional employees 
shall also have the right to refrain from any 
or all of the foregoing activities. In pro­
fessional negotiations under this act the board 
of education may be represented by an agent or 
committee designated by it.~ 
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The examiner finds nothing within K.S.A. 72-5414 which in any 

~ay speaks to a right to have witness present during any type 

~f meeting. Rather this statute grants a right oc protects the 

employee in organizational and negotiations endeavors. K.S.A. 

72-5413 (l) then clearly defines disciplinary procedure to be 

a mandatorily negotiable subject. If, in fact an employee has 

any right to the presence of a witness during a disciplinary 

meeting such a right would stem from a contract. 

Complainant also argues that K.S.A. 72-5430 (b) (2) and (6)1 

grants some type of a right to an exclusive representative to 

"witness" and/or represent an employee in meetings in which the 

employee fears discipline. K.S.A. 72-5430 (b) (2) states: 

"(b) It shall be a prohibited practice for a 
board of education or its designated represen­
tative willfully to: 
(2) dominate, interfere or assist in the in­
formation existence, or administration of any 
professional employees' organization:" 

This statute does not grant a right to an organization to rep-

resent employees in any specific meeting or meetings. Nor can 

an interference be drawn to that effect. K.S.A. 72-5430 (b) (6) 

states: 

"(b) It shall be a prohibited practice for a 
board of education or its designated represen­
tative willfully to: 
(6) deny the rights accompanying recognition 
of a professional employees' organization which 
are granted in K.S.A. 72-5415;" 

K.S.A. 72-5415 states in pertinent part: 

"(a) When a representative is designated or 
selected for the purposes of professional ne­
gotiation by the majority of the professional 
employees in an appropriate negotiating unit, 
such representative shall be the exclusive rep­
resentative of all the professional employees 
in the unit for such purpose. 
(b) Nothing in this act or in acts amenda-
tory thereof or supplemental thereto shall be 
construed to prevent professional employees, 
individually or collectively, from presenting 
or making known their positions or proposals 
or both to a board of education/ a superinten­
dent of schools or other chief executive officer 
employed by a board of education." 

This statute simply establishes the exclusivity of an organiza-

tion to represent employees in professional negotiations. The 

• 
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statute does not grant a right to the exclusive representative 

~o represent employees in all types of meetings. It follows then 

~at once a grievance procedure is negotiated the exclusive rep-

resentative has a vested interest in protecting the terms and 

conditions of professional service which have been negotiated. 

However, this interest only extends to the limits of the con-

tracted grievance procedure. 

In light of the foregoing the examiner must rule that count 

2 of the Motion to Amend is without merit and accordingly order 

its dismissal. 

ncount" 1 of the April issue memo states: 

"That the denial of informal discussions with 
superintendent in accordance with Board policy 
constitutes a prohibited practice as outlined 
in K.S.A. 72-5430 (b) (1), (2), (3), and (4)." 

Complainant would lead the examiner to believe that an employer 

is obligated to meet with employees and/or union representatives 

concerning terms and conditions of employment or other matters at 

anytime upon request of the exclusive representative. The ex-

aminer construes the totality of K.S.A. 72-5413 et seq., tore-

quire an employer to meet for negotiations concerning terms and 

conditions of employment at anytime in a school year if the con-

ditions of K.S.A. 72-5423 are met. K.S.A. 72-5423 states in 

pertinent part: 

• 

''(a) Nothing in this act, or the act of which 
this section is amendatory, shall be construed 
to change or affect any right or duty conferred 
or imposed by law upon any board of education 
except that boards of education are required 
to comply with this act, and the act of which 
this section is amendatory, in recognizing pro­
fessional employees' organizations, and when 
such an organization is recognized, the board 
of education and the professional employees' 
organization shall enter into professional ne­
gotiations on request of either party at any 
time during the school year prior to issuance 
or renewal of the annual teachers' contracts. 
Notices to negotiate on new items or to amend 
an existing contract must be filed on or before 
February 1 in any school year by either party, 
such notices shall be in writing and deliver­
ed to the superintendent of schools or to the 
representative of the bargaining unit and shall 
contain in reasonable and understandable de­
tail the purpose of the new or amended items 
desired.'' 
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This provision coupled with other provisions of the law, i.e., 

•

June 1 impasse date - unilaterial action by an employer after 

mpasse procedures •.. leads the examiner to conclude that these 

required meetings are intended to occur no more than one time in 

any school year. An agreement between the parties to a multi-

year agreement would further limit required meetings to the dura-

tion of the agreement. Any other required meetings for discus-

sions could only be guaranteed by an agreement (labor contract) 

or by order of the Secretary of the Department of Human Resources. 

Certainly, nothing bars a meeting between the parties at any time 

for any type discussions in the event both parties agree to meet. 

However, any other types of meetings, even grievance meetings 

are a matter ot contract rather than statute. 

An employer might choose to enact numerous "board policies 

or rules and regulations" which might govern its behavior. The 

employer might even choose to contract with an association to 

meet upon request. If however, the employer violates those 

board policies or contractual provisions the Secretary has no 

jurisdiction to intervene on his own motion or on the motion of 

either party. The exception to this statement would be an em-

players refusal to engage in arbitration efforts contracted be-

tween the parties. K.S.A. 72-5430 (b) (7) grants jurisdiction 

to the Secretary to determine whether a prohibited practice has 

occurred if the employer refused to arbitrate if such employer 

has previously agreed to arbitrate. 

The examiner finds that count 1 of the April issue memo is 

without merit and herein orders its dismissal. 

Count #2 of the April issue memo states: 

''That a level 1 grievance meeting was held but 
the principal denied or refused to meet with the 
teachers in violation of K.S.A. 72-5430 (b) (1) 1 

(2), (3), (4) and (5).' 

In reviewing the circumstances surrounding the ''filing" of 

the ten teachec grievance the examiner notes the following: 

• 
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• 
1) The November 2, 1983 letter to Heiman under 

the signature of Jeanette Schmidt {Joint Ex­
hibit #54) request a meeting with the "lead­
ership of SLCTA" to "discuss relations be­
tween the administrator and staff ... " No 
mention is made of 10 teachers. 

2) Heiman's letter dated November 4, 1983 to 
Jeanette Schmidt advises Ms. Schmidt that 
if her concerns relate to a contract vio­
lation she should refer to the grievance 
procedure of the labor agreement. Further, 
that if her concerns relate to a personnel 
matter, the Board would refuse to enter into 
discussions with the SLCTA. 

3) Article 21 Paragraph (C) (2) of the labor 
agreement (Joint Exhibit #1) clearly states 
that any grievant shall "first of all, pre­
sent his/her grievance to the building prin­
cipal in private conferences." The record 
is void of any evidence that the 10 teachers 
fulfilled this contract provision. 

4) The November 15, 1983 ten teacher "grievance" 
request that Mr. Cannon meet with them to 
"discuss problems that the faculty members 
have in dealing with changes in administra­
tion policies''. This statement does not 
comply with Article 21 Paragraph (D) (9) of 
the labor agreement which states: 

''The filing of a grievance at all 
levels shall be in writing and shall 
be explicit as to the nature of the 
complaint. The description of the 
grievance shall state in the alle­
gation the time 1 date, place, event 
or act and the names and addresses 
of witnesses." 

5) Counsel for Complainant points out that 
"The teachers signed the grievance because 
they believed Jeanette Schmidt was being 
singled out. (T-303, 304 1 308 1 1647, 1648, 
1670, 1397, 1470)." 
Paragraph (D) (6) states: 

"The responsibility for utilizing the 
procedure for seeking a solution to a 
grievance lies with the person who feels 
he is aggrieved." 

6) Article 21 Paragraph (C) (3} states in per­
tinent part: 

"If the grievant is not satisfied with 
the disposition of his grievance at 
level a, or in the event that no deci­
sion was reached withLn ten school days 
after the grievance was presented he may 
appeal in writing to the Superintendent 
of Schools." 
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• 
7) Ms. Schmidt's November 19, 1983 letter to 

Mr. Cannon states in part; "That the ob­
jectives of both communications cited in 
your letter were efforts on the part of me 
(in the November 7 letter) and a group of 
teachers {in the November 15 memo) to bring 
concerns to your attention in an effort to 
resolve them outside the formal grievance 
channeLs." 

8} Article 21 Paragraph (D) (1) states: 

"All individuals involved, including 
those who might possibly contribute to 
the solution of a grievance, are author­
ized and urged to furnish pertinent in­
formation with full assurance that no 
reprisal will follow by reason of such 
participation." 

Setting aside for a moment the question of whether K.S.A. 

72-5430 (b) (1), (2), (3), (4)t and (5) grants any "right" to 

teachers to meet in a grievance meeting, the examiner will com-

ment on the above listed circumstances. 

The examiner does not know Mr. Heiman's motives for refus-

ing to meet with the leadership of SLCTA but finds no require-

ment within the law for Mr. Heiman to meet. It appears that 

perhaps the most prudent decision would have been to meet with 

the teachers, nevertheless Mr. Heiman did not violate the pro-

vions of the statute by his decision not to meet. His direction 

to the SLCTA appears legally sound. As a result of his direction 

the ten teachers decided to file a grievance. While the examiner 

recognizes that the ten teachers were inexperienced in filing 

grievance he cannot ignore the fact that the grievance which 

was filed in no way complied with the contracted definition of 

a grievance or the contracted form and substance of a grievance. 

Additionally, Ms. Schmidt relates that the teachers were attempt-

ing to state concerns outside formal channels. Mr. cannon's 

confusion over the subject of the grievance and persons filing 

the grievance is understandable. Ms. Schmidt's November 19, 

1983 letter did nothing to alleviate the confusion. First, Ms. 

Schmidt states in her November 7th memo, that she will consider 

the November 22, 1983 meeting as a ''formal grievance level", 

and then she states that the presence of the ten teachers shall 

-•-
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be protected by Article 21, Paragraph (D) (1). Therefore, the 

examiner concludes that Ms. Schmidt was intending to utilize 

~1e ethel:' nine teacher's as witnesses to her own grievance. 

Ms. Schmidt did relate to Mr. Cannon, in her November 19, 

1983 letter, that "those signatories deserve a response, and 

shall be pl:'esent at the November' 22 meeting." However, due to 

the lack of specificity in the November 15 grievance, the ex-

amine!:' cannot understand what ''response'' Ms. Schmidt contem-

plated. If, in fact, the ten teacher gl:'ievance was filed be-

cause ten individuals believed Ms. Schmidt was being singled 

out, it is logical to believe that Ms. Schmidt's grievance and 

the ten teacher grievance were one and the same. 

The record reflects that Mr. Cannon chose not to meet with 

the ten teachers on November 22, 1983. The examiner notes that 

Ms. Schmidt set the November 22, 1983 date for a meeting of the 

ten teachers with Mr. Cannon. The grievance procedure allows 

ten (10) days from the filing of the grievance for this meeting 

to be held. Further, this grievance procedure like most griev-

ance procedures affords a grievant an opportunity to proceed 

with his/her grievance if a meeting is not conducted. That pro-

cedure is to file an appeal to the Superintendent of Schools. 

It is unusual for a supervisor to refuse a grievance meeting 

but not totally without precedent. This fact was evidently con-

templated by the parties to the negotiated agreement and the 

grievant's rights to pursue his/her grievance was protected by 

contract. Notwithstanding, therefore, the question of statutory 

rights, the circumstances previously set out surl:'ounding the 

"filing" of the ten teacher grievance coupled with the language 

of the grievance procedure leads the examiner to the conclusion 

that Mr. Cannon did not "willfully" deny any rights of the ten 

teachers by refusing to meet with them on November 22, 1983. 

Although the examiner believes the factual occurrences in 

this "count" dictates dismissal of the count, he believes a brief 

review of statutory rights to be in order. As previously stated 

-·~ 
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in this order the examiner believes that the right of an employ-

ee to grieve springs from the labor agreement rather than the 

~:atute. Certainly, the exclusive representative of employees 

has a statutory right and obligation to be involved in grievance 

meetings. However, nothing within K.s.·A. 72-5430 (b) (1), (2), 

(3), (4). or (5) dicates the makeup of a grievance procedure. 

Rather the grievance procedure is, by K.S.A~ 72-5413 (1) 1 defined 

to be a mandatorily negotiated subject and therefore molded by 

the parties during negotiations. To rule that a failure of one 

party or the other to comply with any step of the contracted 

grievance procedure constituted a prohibited practice when the 

procedure itself provided an alternative would in effect circum-

vent the legislative intent of requiring the parties to negotiate 

their own procedure. 

K.S.A. 72-5430 (b) (7) is somewhat of an exception to the 

above statement. That is, the Legislature saw fit to require, 

by provision of this statute, employers and employees to par-

ticipate in good faith efforts in arbitration endeavors when 

a contracted grievance procedure contains arbitration provisions. 

It must be remembered that historically grievance procedures are 

designed to all~w an employee the flexibility to move from one 

step to the next regardless of the employers actions. Generally 

however, grievance procedure culminate in arbitration and there 

is no appeal from the arbitrator's decision. These theories were 

embraced by the Legislature thus the guarantee that employers 

would participate in the procedure at the arbitration step if 

such employer had previously agreed to the finality of arbitration. 

Any other refusal of an employer to participate in a contracted 

grievance procedure which would preclude an employee from resolv-

ing his/her complaint, would properly be resolved by moving to 

the next step or the filing of a contract violation. 

In this case the examiner finds no violation of K.S.A. 

72-5430 (b) (1), (2), (3), (4) or (5) by Mr. Cannon's action 

of refusing to meet with the ten teachers on November 22, 1983. 

----· 
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The count is therefore dismissed. 

• Count 3 of the Motion to Amend states: 

"On or about March 28 1 1984, at an Executive 
Board Meeting attended by teachers, Respondent 
and its agents willfully interfered with, re­
strained and coerced professional employees 
in the exercise of rights granted in K.S.A. 
72-5414, dominated and interfered with the 
existence and administration of the profes­
sional employees' organization (SLCTA), and 
denied the professional employees rights ac­
companying formal recognition granted in K.S.A. 
72-5415, by disparaging the SLCTA and dis­
couraging participation in SLCTA matters in 
violation of K.S.A. 72-5430 (b) (1), (2), and 
( 6)." 

Complainant points to two occurrences as evidence to support 

the above listed allegation. First, Complainant points to the 

January 18, 1984 staff meetings wherein certain members of the 

Board and the superintendent met with the "Olpe 10" at 7:00 P.M. 

and the ''Embarrassed 11" at 8:00 P.M. Next the Complainant 

points to the March 28, 1984 executive session of the Board 

wherein only the ''Embarrassed 11" were invited to attend. 

Testimony indicates that the January 18, 1984 meetings were 

scheduled as a result of a request from the ''Olpe 10" to meet 

with the Board outside the atmosphere of an open Board meeting. 

The examiner is convinced that Mr. Heiman scheduled two meetings 

so that a free exchange of concerns could take place. Complain-

ant does not seem to argue that coercion of employees took place 

during either meeting held on January 18, 1984. Rather Complain-

ant seems to argue that the segregation of the two groups coupled 

with Mr. Heiman's decision to allow only two individuals to attend 

both meetings, violated the statute. 

It is apparent that there was some miscommunication between 

Mr. Heiman and Ms. Hull concerning the January 18, 1984 staff 

meetings. She testified that Mr. Heiman indicated to her that 

all teachers could attend both meetings. Mr. Heiman testified 

that he told Ms. Hull that one individual from each group could 

attend the meeting for the other group. Regardless, however, 

of which testimony was most accurate, one individual from each 

• 
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group was allowed to attend the other meetings. The examiner 

having found no statutory violations in Mr. Heiman's motives 

~or scheduling the two meetings, further finds no violations in 

conducting the two meetings. That is, there are no allegations 

that either group was treated differently or unfairly by the 

Superintendent or the Board members in attendance. While the 

separation of the two groups would certainly provide a forum 

for coercive tactics by an employer, there is no evidence to 

indicate that such actions occurred. 

Such a forum again existed during the March 28, 1984 ex-

ecutive session of the Board wherein the "Embarrassed 11" were 

present. Complainant argues that the actions and statements of 

the Board members during this meeting served to discourage pro-

fessional employees from participating in union activities. 

The examiner notes that little testimony was given concerning 

the purpose or planning of the March 28 1 1984 meeting. There 

was, in fact little testimony given concerning the subject matter 

covered in the meeting. one witness offered testimony in this 

regard. She testified that she could not remember much of the 

dialogue that took place. She did recall that the Board asked 

questions of the group. Further, she recalls that someone, per-

haps Mr. Schmidt, stated: "It's the teacher union, its the teach-

er union, that's what the problem is." However, Ms. Bechtel 

couldn't seem to place this statement in any particular context. 

Additionally, Ms. Bechtel stated her opinion that the ten teach-

ers signing the grievance were being harrassed. While this 

opinion was stated rather succinctly, Ms. Bechtel couldn 1 t seem 

to relate or put a finger on the factual occurrences which caused 

her to arrive at that conclusion. Complainant would lead the 

examiner to believe that Ms. Bechtel was intimidated by the Board 

and/or the superintendent and the principal, thus she ~auld or could 

not relate specific occurrences during the hearing. Although 

numerous other individuals were present at the March 28, 1984 
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meeting, few questions were asked of other witnesses concerning 

~e tenor of that meeting. 

~ The examiner is hard pressed to find the Board quilty of 

a "willful" violation of professional employees rights based upon 

the unsubstantiated testim~ny of one witness who "may" have 

heard three statements she perceived to be disparaging. This is 

particularly true when that witness could not even state the 

dialogue preceeding or following the statements in question. It 

appears to the examiner that the most enlightening portion of 

Ms. Bechtel's testimony consists of the following response to 

the question, "Why would you not want to take an office at this 

time." "Well because I see Ms. Schmidt sitting over here right 

now, and if that does have anything to do with it, I wouldn't 

want to be there." That statement clearly shows that at least 

one professional employee has been discouraged from becoming in-

valved in union politics. Complainant must also show that acts 

of the Respondent have caused that discouragement. It further 

appears that Ms. Bechtel has become discouraged based upon the 

possibility that Ms. Schmidt was discriminated against be-

cause of her union affiliation. The examiner cannot find a 

violation of K.S.A. 72-5430 (b) (1) or (2) based solely upon the 

opinion of one witness without a showing that specific actions 

by the employer occurred. For the above reasons the examiner must 

dismiss count 3 of the Motion to Amend. 

Count l of the Motion to Amend states: 

"On or about April 16-17, 1984, Respondent 
willfully interfered with, restrained and 
coerced professional employees by unlawfully 
transferring and/or reassigning such employ­
ees in reprisal for such employees exercis­
ing rights granted by K.S.A. 72-5414 in vio­
lation of K.S.A. 72-5430 (b) (1) and (3)." 

Setting aside for a moment Ms. Schmidt's transfer, the 

examiner will look to the reassignment of the other nine teachers. 

Complainant argues that Respondent has reassigned these teachers 
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as a reprisal against them for signing and prosecution of the 

~vember 15, 1983 grievance. Complainant then attempts to show 

~at each individual was ''harmed" by their reassignment. Fur-

ther, Complainant spent a considerable amount of time in ques-

tioning the explanation given by Respondent for the reassignments. 

The examiner notes that the filing of a grievance is a pro-

tected activity and any discriminatory treatment of an employee 

for having filed a grievance would be a violation of K.S.A. 72-

5430. In order for such a violation to occur the €ffected em-

ployee must clearly show the act of discrimination. In this case 

the negotiated agreement specifically reserves to management the 

right to transfer and assign. (See Article #5 Joint Exhibit #1). 

Therefore, the employee must show that the transfer/assignment 

in some way ''harms" the individual. The record indicates that 

the Olpe 10 were transfecred/reassigned in the following manner. 

1) Marilyn Trimmell 

Curricular 
Assignment 

Extracurricular 
Assignment 

Additionally was notified 

halls would meet in the library. 

Ms. Trimmell tendered her 

2) Vivian Sexton 

Curricular 
Assignment 

Extracurricular 
Assignment 

1983-1984 

Junior Class 
Sponsor 

by Mr. Cannon that 

resignation. 

Half time Eng­
lish and half 
time counselor. 

Student Council 
Sponsor 

1984-1985 

same 

in 1985 study 

Composition 
and Literature 
at Olpe Junior 
High & Senior 
High - Oral 
English at Olpe 
High School. 

Junior High 
Pep Club Sponsor 

Note: Ms. Sexton does not believe that she is certified 

to teach ocal communications. 
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• 3) 
Diane Heins 

curricular 
Assignment 

Extracurricular 
Assignment 

1983-1984 

Home Economics 

Junior Class 
Sponsor 

1984-1985 

Home Economics 
and Junior High 
Language Arts. 

Freshman Class 
Co-Sponsor 

Note: Ms. Heins believed she would not have a planning 

period with the new assignment. The negotiated agreement calls 

for a planning period. 

4} Sharon Carnes 

Curricular 
Assignment 

Extracurricular 
Assignment 

Same as 1983-
1984 

Pep Club Sponsor 
Freshman Class 
Co-Sponsor. 

Note: Ms. Carnes informed Mr. Heiman in 1980-81 that she 

did not want a job with a lot of extracurricular assignment. Ms. 

Carnes believed she might have seven (7} classes per day with no 

planning period. 

5) Joni Sobieski 

curricular 
Assignment 

Biology, Chem­
istry, General 
Science at Olpe 
High School. 

Not specified 
Orally explained 
that she might 
be teaching 
Junior High 
Science and 
Physics. 

Note: No staff Consultation Sheet was given to Ms. Sobieski. 

Ms. Sobieski tendered her resignation on May 14, 1984. 

'--. 

6) Louise Hinrich 

curricular 
Assignment 

Extracurricular 
Assignment 

7) Gloria Rifenbark 

Curricular 
Assignment 

Extracurricular 
Assignment 

Math at Olpe 
High School. 

FBLA 

Science, Reading, 
Math at Neosho 
Rapids Junior 
High. 

Jr. High Pep 
Club Sponsor 
at Neosho 
Rapids. 

Same as 1983-84 

FBLA and Junior 
Class Co-Sponsor. 
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• 8) Sara Cannon 

Curricular 
Assignment 

1983-1984 

3rd and 4th 
grade at 
Harmony Hill 

1984-1985 

Kindergarten 
at Olpe 

Note: Ms. Cannon did not testify at the hearing. 

9) Jane Schneider 

Curricular 
Assignment 

lst and 2nd 
grades at 
Harmony Hill 

5th and 6th 
grades at 
Harmony Hill 

Note: Ms. Schneider did not testify at the hearing. 

In addition to the above listed individuals at least six 

other teachers at Olpe and Harmony Hill were given new assign-

ments. The record reflects that some of these six (6) individuals 

were not please with their new assignments. Of the above listed 

nine teachers, two were unhappy with their 1985 assignments be-

cause of extracurricular activities; one because of her curricular 

and extracurricular assignment; one because of her extracurricular 

assignment and because she believed she was not certified to 

teach an assigned subject; one because of her extracurricular 

assignment and the fact that she believed that placing study 

hall in the library was an error; one because she was transferred 

to Neosho Rapids; one because she received no written job descrip-

tion: and two did not appear to state what their concerns might 

be. 

The examiner recognizes that at least seven of the above 

listed individuals were unhappy with 1985 assignments/transfers 

but he fails to see the involved plot of discrimination painted 

by Complainant. While the examiner cannot follow the logic put 

forth by Respondent on all reassignments he cannot question Re-

spondent•s motives when the facts reveal that none of the nine in-

dividuals listed above suffered any real "harm''. The record 

clearly reveals that those who resigned did so of their own free 

will because they did not like their work assignments. If the 

examiner was to adopt Complainant•s argument he would be sending 

a message to all employees • That is, file a grievance, however 
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frivolous, fail to pursue that grievance and rest assured that 

no action which makes you unhappy. 

this failure to find discriminatory treat-

ment, the examiner questions that Complainant has shown motive 

for the alleged acts. As stated earlier in this order the ex-

aminer has no jurisdiction to rule on the merits of the ten 

teacher grievance. However, he does question whether the Novem-

ber 15, 1983 letter constitutes a proper filing of a. grievance. 

Neither the form nor the substance of the letter seems to comply 

with the agreed upon procedure. Further it appears to the ex-

aminer that the ten teacher grievance was somehow "lost" after 

the December 23, 1983 memo from Sharon Carnes to Mr. Heiman. In 

that memo Ms. Carnes agrees to withdraw the ten teacher grievance 

in exchange for a meeting which never took place. The examiner 

finds nothing in the record subsequent to the December 23, 1983 

memo to indicate that the teachers notified the Superintendent 

or Board of their desire to pursue the grievance. 

Practically every witness who testified at the hearing 

believed that a "problem'' developed at Olpe High School during 

September and October of 1983. A number of the witnesses be-

lieved the problem to be Mr. Cannon. Testimony was given con-

cerning numerous instances when teachers were dissatisfied with 

Mr. Cannon's actions. From the gum wrapper incident through early 

morning faculty meetings to "writing people up" for leaving 

classes unattended, the list of concerns seem to be equally ap-

plicable to all teachers at Olpe High School. An examination 

of Respondent's Exhibit #28, teachers concerns about Mr. Cannon, 

as presented to Board members on January 18, 1984, reveals that 

very few of the complaints relate only to the "Olpe 10" rather 

than all teachers at Olpe High. There is a conspicuous absence 

of any complaint relating to discrimination against KNEA members 

or officers. In fact, the record reveals not one instance when 

any teacher other than Ms. Schmidt complained to Mr. Cannon, ~r. 

Heiman or any member of the Board that they were being dis-

criminated against because of association membership. 
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• There is no doubt that the Olpe 10 were dissatisfied with 

manner in which Mr. Cannon chose to fulfill his role as ad-

ministrator at Olpe High. The record is, however totally void 

of any specific statements that Mr. Cannon violated the negotiated 

agreement. Further it appears that Mr. Cannon changed no rules 

but that he simply chose to enforce the rules. Although the nine 

teachers believed they were singled out, they show no reason for 

this treatment except for the vocal disagreement with Mr. Cannon's 

management style. Additionally, one might draw an inference from 

the record that the various meetings with NEA officials contri-

buted to the overall "plan'' of discrimination by the Board. This 

inference is not supported by fact, however, inasmuch as teachers 

other than the "Olpe 10'' attended the meetings. 

Complainant points out that there were more reassignments/ 

transfers for 1984-85 than any past year. The examiner recognizes 

this to be a true statement. In light of the stated dissatisfac-

tion by approximately half the staff at Olpe High the examiner 

can hardly find the number of transfers/assignments for 1984-85 

to be unusual. 

Since the examiner finds no real harm to remedy and believes 

that the reassignments/transfers were not brought about because 

the teachers met with NEA officials or filed a grievance, count 

1 of the Motion to Amend as it relates to the nine teachers (ex-

eluding Ms. Schmidt) must be dismissed. 

Turning now to the transfer of Jeanette Schmidt, the ex-

aminer notes that Complainant argues that Ms. Schmidt's transfer 

to Hartford would have a chilling effect on her "organizational 

rights" and the "rights'' of other teachers in viewing this dis-

criminating act. Obviously the examiner must first find an act 

of discrimination against Ms. Schmidt prior to any finding of 

intimadation of other employees. 

The record reflects that Ms. Schmidt was transferred to 

Hartford and give a curricular assignment for 1984-85 which differ-

ed from her 1983-84 assignment. Complainant argues that the 
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transfer caused a hardship on Ms. Schmidt because of extra driv-

ing to work and because her son was active in athletics at Olpe 

.gh. Further, Ms. Schmidt was displeased that she would no 

longer be teaching her favorite subject, social studies. 

Respondent argues that the transfer was prompted by an effort 

to improve the Hartford system and to relieve tension at Olpe 

High School. There can be no doubt that tension existed between 

Ms. Schmidt and Mr. Cannon. This tension is evidenced by the 

number of contact sheets, the seven point improvement plan, the 

improvement plan prepared by Ms. Schmidt for Mr. Cannon 1 and the 

report that it had become difficult for Ms. Schmidt to report 

to work at Olpe High. As stated previously the examiner can find 

no pre-existing ''plot'' to "get" Ms. Schmidt because of her posi-

tion in the NEA. Rather it appears that Ms. Schmidt's ''problem" 

began to develop during the 1983-84 school year. Respondent states 

that the problem consisted of Ms. Schmidt's failure to follow the 

rules. It is interesting to note that Complainant does not argue 

that Ms. Schmidt followed the rules. Rather Complainant argues 

that Ms. Schmidt was singled out and that others also failed to 

follow the rules. The examiner suspects that Ms. Schmidt was 

in fact watched more closely than other teachers. The examiner 

also recognizes that Ms. Schmidt chose to strike out at the ad-

ministration in some sort of power struggle rather than to make 

an effort to comply with the rules and work through proper griev-

ance channels to resolve what she believed to be a violation of 

the evaluation procedure contained within the negotiatecl agree-

ment. Certainly Ms. Schmidt and other teachers were displeased 

with Mr. Cannon's administrative style. Ms. Schmidt, therefore, 

chose to give Mr. Cannon a written improvement plan. While the 

examiner knows that Mr. Cannon, like any other supervisor, is 

open to improvement, he is also aware that such action is certain 

to cause the recipient to look more closely at the actions of 

the preparer of the plan. It seems that neither the Olpe 10 nor 
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the involved NEA officials recognized the value of the very im-

•

rtant labor relations principal of obey now grieve later. 

course of open warfare was chosen to resolve the problem. 

Rather 

These types of situations are the very situations that a formalized 

labor/management relationship is designed to resolve. Yet the 

"Olpe situation" proceeded as though no such relationship existed. 

Ms. Schmidt's grievance came about only after Mr. Cannon mistakenly 

believed that the "10 teacher grievance" was concerning Ms. Schmidt's 

situation. The examiner finds that Ms. Schmidt's transfer and re-

assignment resulted from her own statements relative to her re-

luctance to go to work at Dlpe High coupled with the very obvious 

tension between Mr. Cannon and Ms. Schmidt. 

Certainly the transfer and reassignment has no effect on Ms. 

Schmidt's position within the NEA. She can perform her NEA duties 

equally well at Hartford as she could at Olpe High. 

Since the examiner finds Ms. Schmidt's transfer and reassign-

ment to be based upon logical reasoning and to be within the em-

loyers prerogative he must dismiss this count. 

In summary the examiner has found that the district did not 

willfully act in bad faith to deny professional employees rights 

under the Professional Negotiations Act. Nor did the district 

discriminate against professional employees because of the employ-

ees choice to participate in union activities (file grievance). 

The examiner must, however, state that the district chose a hard 

line position which is seldom conclusive to solving problems. 

In retrospect perhaps a simple meeting at the building principal 

level might have served to resolve many of the perceived problems 

prior to community involvement. 

On the other hand it appears to the examiner that certain 

individuals within the association desired a head to head confron-

tation. As previously mentioned in this order one might not expect 

teachers to be experts at grievance filing. In the instant case, 

however, those professionals whose help was solicitated by the 

teachers should have been more aware of proper form and substance 
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for filing grievances pursuant to the contracted grievance pro-

Adure. 

.ems are 

Further, those professionals should be aware that pro-

seldom resolved once a community is divided and posi-

tions are solidified. Yet it appears that is exactly what oc-

curred. That is the NEA representatives activitly sought commun-

ity involvement and quite openly advocated a position of getting 

both the principal and the superintendent fired. 

The examiner admonishes both parties to this matter that 

future problems would best be handled by informal inhouse dis-

cussions or by formal channels dictated by the grievance pro-

cedure. The outside "support" which apparently was solicited 

by both parties can only add to the problems. The collective 

bargaining process in a formalized labor/management relationship 

works best and is designed to resolve problems without outside 

support and pressure. This order is therefore intended to not 

only to resolve the pending charges but also to serve as guidance 

to the parties in resolving any problems which might arise in the 

future. 

A brief review of the examiners findings and conclusions 

is as follows: 

Count 1 of the April Issue Memo 

That the denial of informal discussions with superinten­
dent in accordance with Board policy constitutes a pro­
hibited practice as outlined in K.S.A. 72-5430 (b) (1), 
{2), {3), and {4). 

K.S.A. 72-5430 (b) (1), (2), (3), and (4) grants no rights 

to employees or exclusive representatives to hold "informal dis-

cussions with any board representative even if Board policy pro-

vides such a procedure. A negotiated agreement might provide 

such a forum but a denial of that contracted "right" would pro-

perly be resolved via the grievance procedure. 

• 

Count 2 of the April Issue Memo 

That a level l grievance meeting was held but the princi­
pal denied or refused to meet with the teachers in viola­
tion of K.S.A. 72-5430 {b) {1), {2), {3), {4), and {5) • 
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K.S.A. 72-5430 (b) (1), (2), (3), (4), and (5) grants no 

rights to employees or exclusive representatives which requires 

~1ployers to participate in any step of a contracted grievance 

procedure. Rather it is the grievance procedure which governs 

the obligation to meet and any refusal would result in a con-

tract violation not a prohibited practice. In the instant case 

the teacher(s) should have simply moved ahead to the next step 

of the procedure if they desired to proceed with their grievance. 

Count 3 of the April Issue Memo 

That the president of the local association was subjected 
to a special evaluation procedure (contact sheet) which 
spoke to her involvement in protected activities in viola­
tion of K.S.A. 72-5430 (b) (1), (2), (3), and (4). 

The examiner has found that the 7 point improvement plan 

was not given to Ms. Schmidt because of her union activities. 

Rather it was given to her because she was violating rules which 

Mr. Cannon unlike his predecessor, chose to enforce. Further, 

Mr. Cannon utilized substantially the same method (contact sheets) 

to notify all employees that he expected improvement. Point 4 

of the plan placed Ms. Schmidt on notice that Mr. Cannon believed 

she was violating the negotiated agreement. Such a warning does 

not aepart from expected behavior by a supervisor when he/she 

believes the agreement is being violated. Ms. Schmidt's recourse 

was to file a grievance if she believed the plan violated the 

evaluation article of the agreement. 

Count 4 of the April Issue Memo 

That the assumption of the school building principal in 
considering 2 (two) separate grievances as one nsingled 
out" Jeanette Schmidt in violation of K.S.A. 72-5430 (b) 
I 1 l , I 2 l, I 3 l, and I 4 l. 

This allegation, without extenuating circumstances would 

not violate any provision of K.S.A. 72-5430 (b) (!), (2), (3), 

and (4). Given the factual circumstances in this matter, the 

examiner might expect any reasonable individual to reach sub-

stantially the same conclusion as Mr. Cannon . 
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• 
Count 5 of the April Issue Memo 

That the accusation of conducting NEA-K-NEA business dur­
ing school hours tended to discourage Jeanette Schmidt's 
involvement, under threat of discipline, in association 
business in violation of K.s.A. 72-5430 (b) (l)t (2)t (3) 1 

and 14). 

This accusation that a union officer was conducting associa-

tion business during school hours should discourage such actions 

ift in fact1 that officer was violating the negotiated agreement. 

The proper resolution of the question concerning contract language 

is via the contracted grievance procedure. !f, the question 

is answered in favor of the grievant then future accusations 

of the same nature might prove to be a violation of the officers 

protected rights. 

The examiner submits that the employer acted in a logical 

and proper manner when they offically notified Ms. Schmidt that 

they believed she had conducted union business contrary to the 

negotiated agreement. Certainly a question exists as to the 

interpretation of Article 6 of the negotiated agreement thus 

Ms. Schmidt was within her rights to file a grievance. If the 

examiner was to adopt Complainant's argument he would be re-

moving from the employer any opportunity to discipline a union 

representative for even blatant violations of conditions the union 

had previously agreed upon. K.S.A. 72-5430 {b) (1}, (2), (3), 

and (4) grants no exemption from disciplinary measures to union 

representatives or other employees for legitimate violations of 

contract or rules and regulations. The legitimacy of the via-

lation in this case is then dependent upon an interpretation of 

contract language. 

Count 6 of the April Issue Memo 

That the presence and involvement of an outside "observer" 
in the November 22, 1983 level one grievance hearing of 
Jeanette Schmidt tended to discourage her participation 
in protected activities in violation of K.S.A. 72-5430 (b) 
I 1 l , I 2 l , I 3 l , and I 4 l . 

The presence of Mr. Funk in the November 22, 1983 grievance 

hearing did not violate the agreement nor was it shown that Mr. 

Funk was in a position to, or that he did intimidate Ms. Schmidt 

thus discouraging her from exercisng her right to file grievance 
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{protect terms and conditions of employment). 

• Count 1 Motion to Amend 

On or about April 16-17 1 19B4 1 Respondent ~illfully inter­
fered with, restrained and coerced professional employees 
by unlawfully transferring and/or reassigning such em­
ployees in reprisal for such employees exercising rights 
granted by K.S.A. 72-5414 in violation of K.S.A. 72-5430 

(b) (l) and (3). 

The examiner recognizes that at least eight of the ten teach-

ers were unhappy with their transfers and/or reassignments. How-

ever, the examiner cannot find that these transfers/reassignments 

in anyway caused a harm that he could remedy. The action appears 

to be within managements rights and motivated by reasons other 

than discriminatory treatment for engaging in protected activites. 

Count 2 Motion to Amend 

On or about November 30, 1983 and December 6, 1983, Re­
spondent, by and through its agents, willfully interfered 
with, restrained and coerced professional employees, and 
denied the Southern Lyon County Teachers Association {SLCTA) 
rights accompanying formal recognition granted in K.S.A. 72-
5415, thereby violating K.S.A. 72-5430 (b) (1), (2), and (6) 
by denying Jeanette Schmidt a witness during meetings with 
administrators which she reasonably believed could result 
in discipline. 

Ms. Schmidt had no statutory right to a witness in either 

the November 30 or the December 6 meetings. 

Count 3 Motion to Amend 

On or about March 28, 1984, at an Executive Board Meeting 
attended by teachers, Respondent and its agents willfully 
interfered with, restrained and coerced professional em­
ployees in the exercise of rights granted in K.S.A. 72-
5414, dominated and interfered with the existence and ad­
ministration of the professional employees• organization 
{SLCTA), and denied the professional employees rights 
accompanying formal recognition granted in K.S.A. 72-5415, 
by disparaging the SLCTA and discouraging participation 
in SLCTA matters in violation of K.S.A 72-5430 (b) {1), 
(2), and (6). 

The examiner finds that the meetings conducted on January 

18 were scheduled for the purpose of affording both the Olpe 

10 and the Embarrassed 11 an open opportunity to discuss concerns. 

The meeting on March 28, certainly could have provided a forum 

for the employer to discourage participation in union activites. 

However, the witness who testified concerning the events which 

took place at that meeting could remember very little. It appears 
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to the examiner that this ~itness was discouraged from union ac-

tivity because of the pending charges between Ms. Schmidt and the 

~employer rather than whether the charges were legitimate. There 

is no doubt that certain members of the Board were displeased 

with the union involvement but there is no evidence to show that 

this displeasure was used to threaten or coerce employees. 

In light of the foregoing findings the examiner must dis-

miss these charges in their entirety. 

-· 
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